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IN THE UTAH STATE COURT OF APPEALS

STATE OF UTAH,
Plaintiff- Respondent, ;
i
i

vs.

Case No. 880378-CA
(Priority No. 2)

RAYMOND ORTIZ,
Defendant-Appellant.

PETITION FOR REHEARING

STATEMENT OF THE CASE
This ius a petition for rehearing of a decision filed by this
Court on March 21, 1989. Originally, this case was an appeal from
a judgment and conviction in the Third Judicial District in and for
Salt

Lake

County,

State

of

Utah, Honorable

Kenneth

Rigtrup

presiding.
The Defendant-Appellant was charged in an Information with
Two Counts of Theft, a Second Degree Felony, and was convicted of
both Counts. After trial, the Court sentenced the Defendant on one
Count after granting the Motion of the Defendant to sentence on
both Counts of being part of a single criminal episode.
STATEMENT OF THE FACTS
The facts are set forth in the Appellant's opening brief at
pages 3 to 9.
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INTRODUCTION
This Petition for rehearing is filed pursuant to Rule 35, Utah
Rules of the Court of Appeals. In Brown v. Pickard, denying reh'q,
11 p. 512 (Utah 1886), the Utah supreme Court established the
standard for granting a petition for rehearing, stating:
To justify a rehearing, a strong case must be
made. We must be convinced that the court
failed to consider some material point in the
case, or that it erred in its conclusions...
11 P. at 512. Later, in Cumminas v. Nielson, 129 P. 619 (1913),
this court added:
To make an application for a rehearing is a
matter of right, and we have no desire to
discourage the practice of filing petitions
for rehearings in proper cases. When this
court, however, has considered and decided all
of the material guestions involved in a case,
a rehearing should not be applied for, unless
we have misconstrued or overlooked some
statute or decision which may affect the
result, or that we have based the decision on
some wrong principle of law, or have either
misapplied or overlooked something which
materially affects the result...If there are
some reasons, however, such as we have
indicated above, or other good reasons, a
petition for a rehearing should be promptly
filed and, if it is meritorious, its form will
in no case be scrutinized by this court.
SUMMARY OF THE ARGUMENT
Defendant-Appellant respectfully submits that a Petition for
Rehearing should be granted in this case for two reasons.

The

first reason is based upon an opportunity to allow the DefendantAppellant to supplement the record concerning the ruling of the
trial court which in relation to the motion to exclude evidence of
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the Defendant's prior convictions*

The second is based upon the

Utah Supreme Court decision of State v. Thomas, 777 P.2d 445 (Utah,
1989).
ARGUMENT
POINT I
THIS MATTER SHOULD BE REHEARD AFTER
THE FULL RECORD IS BEFORE THE COURT
AND THE COURT CAN THEN DETERMINE IF
THE ALLEGED ERROR WAS PREJUDICIAL
Attached hereto as Exhibit "A" is a copy of an Objection to
Defendant's

Motion

Plaintiff-Respondent.

to

Supplement

the

Record

filed

by

the

In that document it indicates that the

Deputy Salt Lake County Attorney who prosecuted the Defendant
recalls that the trial court probably denied the Defendant's
Motion In Limine.
The Defendant further submits that this court misconstrued
and misapplied the facts of the case of State v. Thomas.

The

conduct of the Prosecutor unequivocally called to the attention of
the

jurors

matters

consideration.

which

would

not

be

justified

in

their

The error should not be found to be harmless

because the testimony of the Defendant as to his intent should
have been considered fairly without the improper argument by the
Prosecutor.
The decision of the court allows the Prosecutor to improperly
argue the use of felony convictions and then rely upon the
standard cautionary instruction which is given in any case about
the use of the felony convictions.
3

The Defendant's convictions

were received for a specific purpose and not for the purpose which
the Prosecutor argued in this matter.

The Supreme Court and this

Court in a long line of decisions have been very cautious and
careful in allowing the use of felony convictions for improper
purposes.
The Defendant-Appellant submits that after the record has
been supplemented the Court will re-evaluate both Point I and
Point II of the prior decision and enter a ruling granting a
rehearing.
CONCLUSION
Because this Court did not have the full record before it and
therefore

misapplied

Defendant-Appellant

the

facts

respectfully

and

law

in

petitions

this
this

case,

the

Court

to

reconsider its decision in the case and reverse the conviction and
remand the case for a new trial.
RESPECTFULLY SUBMITTED this 1st day of November, 1989.

RANDALL GAITHER
Attorney for Defendant-Appellant

CERTIFICATION
I, RANDALL GAITHER, do certify the following:
1.

I am the Attorney for the Appellant-Petitioner in this

case.
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2.

This Petition for rehearing is presented to this court in

good faith and not to delay any matter in this case*
RESPECTFULLY SUBMITTED this 1st day of November, 1989.

RANDALL GAITHER
Attorney for Defendant-Appellant

MAILING CERTIFICATE

The undersigned hereby certifies that a true and correct copy
of the foregoing Petition for Rehearing was mailed to the Attorney
General's Office, 236 State Capitol, Salt Lake City, Utah 84114,
by depositing same in the U.S. Mail, postage prepaid.

Dated this

day of

, 1989.
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ADDENDUM

6

R. PAUL VAN DAM (3312)
Attorney General
DAVID B. THOMPSON (4159)
Assistant Attorney General
Attorneys for Respondent
236 State Capitol
Salt Lake City, Utah 84114
Telephone: (801) 538-1135
IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/Respondent,

:
:

v.

:

RAYMOND ORTIZ,

:

Defendant/Appellant.

OBJECTION TO DEFENDANT'S
MOTION TO SUPPLEMENT THE
RECORD
Case No. 880378-CA

:

Defendant has filed a motion, apparently pursuant to R.
Utah Ct. App. 11(g), to supplement the record on appeal.

He

proposes to supplement with a statement that the trial court, in
an in-chambers ruling, denied defendant's pretrial motion in
limine to limit the use of defendant's prior felony convictions
by the prosecution for impeachment purposes, in the event that
defendant took the stand.
Although Glenn Iwasaki, the Deputy Salt Lake County
Attorney who prosecuted defendant, recalls that the trial court
probably denied defendant's motion in limine, the State objects
to defendant's motion to supplement on the ground that it is
untimely.
In responding to defendant's appeal of his conviction
to this Court, the State clearly presented the argument that
defendant had waived the issue concerning use of prior felony
convictions.

The State argued:

Because the trial judge in this case took
defendant's motion in limine concerning
evidence of his prior convictions under
advisement, because there is no ruling on the
motion in limine in the record, and because
defendant was the first to present evidence
of the convictions and did not object to the
introduction of that evidence, he has waived
any claim of error on appeal related to the
admission of this evidence.
Br. of Resp. at 8-9 (citations omitted).

Defendant did not file

a reply brief to respond to this argument or make any ejffort to
supplement the record as he now does.

Furthermore, he

affirmatively waived oral argument before this Court (see Exhibit
A).

In affirming defendant's conviction, this Court accepted the

State's waiver argument.

State v. Ortiz, 118 Utah Adv„ Rep. 75,

76-77 (Utah Ct. App. 1989).
Defendant's effort to supplement the record at this
time is apparently a response to the Court's waiver ruling.
However, the adequacy of the record on appeal with respect to
defendant's motion in limine was clearly placed in issue by the
State's responsive brief.

Defendant was obligated at that time

either to supplement the record or otherwise respond to the
State's argument in a reply brief or by requesting oral argument.
Yet, he did nothing.

Therefore, his belated effort tc supplement

the record to circumvent the State's waiver argument and this
Court's ruling on that ground is untimely.

-2-

Therefore, this Court should deny defendant's motion to
supplement the record.

,is
DATED this

LJ^

/?*-dday of October, 1989.
II
R. PAUL VAN DAM
Attorney General

DAVID B. THOMPSON ff
Assistant Attorney General
CERTIFICATE OF MAILING
I hereby certify that true and accurate copies of the
foregoing Response was mailed, postage prepaid, to Randall
Gaither, Attorney for Appellant, 321 South 600 East, Salt Lake
City, Utah 84102, this _/2zT d a Y

of

-3-

October, 1989.

RANDALL GAITHER
#1141
Attorney for Defendant
321 South 600 East
Salt Lake City, Utah 84102
Telephone: (801) 531-1990
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
STATE OF UTAH,
Plaintiff,
vs.
RAYMOND ORTIZ,

)
)
)
;
)
]
1

MOTION TO SUPPLEMENT THE
RECORD AND TRANSMIT THE
RECORD TO THE COURT OF APPEAL
Judge

Kenneth Rigtrup

Civil No.

CR88-163

Defendant.

The Defendant, pursuant to Rule 30 of the Utah Rules of
Criminal Procedure and Rule 12(h) of the Rules of the Utah Court
of Appeals, hereby moves the Court as the court from which an
appeal was taken to correct and supplement the record and transmit
the record to the Court of Appeals. This Motion is based upon the
following:
1.

Attached hereto is a copy of the decision entered in the

case on appeal which indicates that the Court's ruling denying the
Defendant's Motion in Limine was not included in the transcript or
the record on appeal.
2.

The Court has the power to correct this defect and to

enter any minute entry or appropriate ruling to be transmitted to

the Court of Appeals based upon the fact that the case is now
pending a Petition for Rehearing before the Court of Appeals.
3.

Attached hereto is a copy of the Objection filed by the

attorney for the Plaintiff-Respondent which indicates that the
Court did deny the Motion*
4.

The interests of justice require that the Court correct

the record in order that the Defendant-Appellant's conviction can
be fully and fairly reviewed by the Court of Appeals.
DATED this

day of

, 1989.

RANDALL GAITHER
Attorney for Defendant

DELIVERY CERTIFICATE

The undersigned hereby certifies that a true and correct copy
of the foregoing was hand delivered by Pedal Express to Glenn
Iwasaki, Deputy County Attorney, 241 East 400 South, Salt Lake
City, Utah, 84111.

Dated this

day of

, 1989.
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